Confidentiality AND RESTRICTED USE AGREEMENT
hereinafter referred to as “Agreement”
Between:

………………………. a company duly incorporated and validly existing under the laws of ……………………….(COUNTRY), with Registration Number ………………………. and with registered address and principal place of business at ………………………………………(COMPLETE ADDRESS) with Tax Identification Number ……………………………….., hereinafter referred to as “……………………”

AND:

Università degli Studi di Trieste (O DIPARTIMENTO DI…..), having its registered office at ................................................................................................ (COMPLETE ADDRESS),  duly represented by .............................. (TITLE), professor .........................................................., with Tax Identification Number ................................................, hereinafter referred to as “THE DEPARTMENT” (OR UNITS)
being hereinafter collectively referred to as the “Parties” or individually referred to as a “Party”.

WHEREAS:

· The Parties would like to have discussions regarding [●]; 
· During these discussions, YY and ZZ disclosed and/or intend to disclose certain Confidential Information regarding certain of their respective businesses (hereinafter the “Field”) and wish to maintain the confidentiality and/or trade secrets status of its proprietary information;
· ……. and ……. wish to ensure that all Confidential Information as further defined below, to be disclosed or made available by a Party (hereinafter the “Disclosing Party”) will be maintained confidential by the Party which receives it (hereinafter the “Receiving Party”) and used solely in connection with the Purpose, as defined in Article 1.

NOW THEREFORE, in consideration of the premises herein contained, the Parties hereto agree as follows: 
Article 1 - The Purpose
The purpose of the disclosure of the Confidential Information by the Disclosing Party to the Receiving Party is to evaluate and to consider [●] (hereinafter the “Purpose”). 
Article 2 - Confidential Information
2.1.
In this Agreement, the Confidential Information (hereinafter referred to as "Confidential Information"), means:

· all information, whatever its form; relating to the Field or the Purpose, disclosed or made available by the Disclosing Party, including, but not limited to, technical, engineering, scientific, marketing, financial and commercial information, process description, designs, sketches, inventions, copyright material, know-how, ideas, studies, findings, conclusions, data, samples, models, drawings, plans, algorithms, charts, graphs, photographs, reports, letters, specifications, patents, manuals, tables, formulae, formulations, processes, operating and testing procedures,

 

· all information which the Receiving Party, or its representatives, might receive or discover or acquire at the occasion of their visit(s) to the Disclosing Party's facilities, or through their discussions with the Disclosing Party's representatives,

· all information which the Receiving Party might discover through chemical or physical investigation or analysis of confidential samples provided by the Disclosing Party. Such investigation and analysis are subject to the prior written agreement of the Disclosing Party,
· all information relating to the existence and content of this Agreement.
2.2.
Confidential Information may be disclosed by the Disclosing Party in writing, in oral, by visual inspection, electronic format or any other means.  When disclosed in writing, the Confidential Information will be identified and labeled "Confidential". When disclosed orally or by visual inspection, such Confidential Information will be first identified as confi​dential at the time of its disclosure, with a subsequent confirmation of its confidential nature given in writing by the Disclosing Party within thirty (30) days after such oral or visual disclosure, referencing the date and specifically identifying the Confidential Information so disclosed. Each Party agrees to clearly label as "Confidential" all Confidential Information reduced to writing by either Party as a result of such oral or visual disclosure. However, a failure to comply with this provision shall not cause such Confidential Information to be removed from the protection and requirements of the present Agreement if the Receiving Party knew or reasonably should have known its confidential or proprietary nature.

2.3.
The amount of Confidential Information to be disclosed is completely within the discretion of the Disclosing Party.
2.4. 
The Receiving Party agrees that the Confidential Information communicated by the Disclosing Party is and will remain the property of the Disclosing Party.
Article 3 - Nondisclosure of Confidential Information

3.1.
The Receiving Party shall receive and use the Confidential Information solely in connection with the Purpose. All Confidential Information disclosed and communicated by the Disclosing Party or any of its Affiliated Companies shall be held and treated by the Receiving Party in the utmost and strictest confidence and shall be kept in a safe and secure place, in compliance with the confidentiality and restricted use obligations contained herein. 

The term “Affiliated Companies” shall mean corporation or partnership, which directly or indirectly controls, is controlled by or is under common control with a Party. The term “control” means the ownership of at least fifty per cent (50%) of the share capital and/or of the voting rights.

3.2.
The Receiving Party’s obligations under this Agreement shall also extend to Confidential Information acquired by the Receiving Party from the Disclosing Party prior to the signing of this Agreement and which were exchanged in the framework of the Purpose.
3.3.
The Receiving Party shall use the Confidential Information only for the Purpose and not for its own benefit or the benefit of any other person than the Disclosing Party. The Receiving Party shall not disclose any Confidential Information to a third party, unless and until expressly authorized in writing to do so by the Disclosing Party. The Parties agree that the Receiving Party is authorized to disclose the Confidential Information to its Affiliated Companies, on a need-to-know basis, and always in the framework of the Purpose. Such Affiliated Companies shall be bound by the same obligations and restrictions of confidentiality laid down in this Agreement.
3.4.
The Receiving Party shall limit internal dissemination of such Confidential Information within its own organization to individuals whose duties justify the need to know such information, and then only provided that there is a clear understanding by such individuals of their obligation to maintain the confidential status of such Confidential Information and to restrict its use solely to the Purpose. The Receiving Party shall be held accountable for the compliance of its personnel with the terms of this Agreement.

3.5.
The Receiving Party shall not copy, duplicate, reproduce or record in whatsoever manner any Confidential Information without the prior written consent of the Disclosing Party, except as may be necessary for circulation among people requiring the Confidential Information for the Purpose, always under commitment of confidentiality. The Receiving Party undertakes to ensure that all copies of the Confidential Information will bear the words “Confidential Information” on each page (or on each computer file).
3.6.
If samples of the Disclosing Party’s products are provided to the Receiving Party by or on behalf of the Disclosing Party, the Receiving Party agrees not to analyze nor cause the product to be analyzed in order to determine its chemical composition, without the prior written agreement of the Disclosing Party. For the avoidance of doubt, the confidentiality and restricted use obligations described in this Agreement shall equally apply to samples of product provided by the Disclosing Party in connection with the Field or the Purpose.
3.7.
The Parties agree that, notwithstanding the foregoing, the Receiving Party shall be under no obligation with respect to any information which:
a) was in the public domain at the time of disclosure to the Receiving Party or comes into the public domain through no fault or default of the Receiving Party or from a source independent of the Receiving Party, or

b) was in the Receiving Party’s possession at the time of disclosure, as evidenced by written records, and was not obtained directly or indirectly from the Disclosing Party, or

c) came to the Receiving Party from a third party source, having the lawful right to disclose such information to the Receiving Party and not having any confidentiality and/or restricted use obligation to the Disclosing Party with respect to the same, or

d) was independently developed by the Receiving Party, as evidenced by written records, without the benefit of or any reference to any Confidential Information; or

e) the Receiving Party was legally requested to disclose by any legitimate regulatory or governmental authority, provided that in such a case the Receiving Party promptly provided the Disclosing Party with a written notice, so that the Disclosing Party may seek a protective order or other appropriate remedy or waive compliance with the provisions of this Agreement; or

f) the Disclosing Party has previously authorized, in writing, the Receiving Party to divulge or communicate to third parties.

3.7.1.
Confidential Information shall not be deemed within the foregoing exceptions if (i) it is specific and merely embraced by more general information in the public domain or in the Receiving Party's possession or if (ii) it results from a combination of information pieced to reconstruct the Confidential Information from multiple sources, none of which show the whole combination, its principle of operation and/or method of use.

3.7.2.
The burden of showing that any information is not subject to the confidentiality and restricted use obligations of this Agreement shall rest with the Receiving Party.

3.8.
The disclosure of Confidential Information in a publication, such as a patent, made by the Disclosing Party will not free the Receiving Party with respect to its obligation to maintain in confidence any Confidential Information not specifically disclosed in or fairly ascertainable from the publication such as, for example, the fact that such Confidential Information or any part of it is or is not actually used by the Disclosing Party.

Article 4 - Patents and Licenses

4.1.
The Receiving Party shall not publish any of the Confidential Information, including under the form of a patent application. More generally, the Receiving Party shall not undertake or pursue any action that would limit or preclude in any way the Disclosing Party’s right to apply for and obtain any patent related to the Confidential Information.

4.2.
Nothing contained herein shall be construed as granting the Receiving Party: (i) a license, an option on a license or any right to operate under any patent, technology or know-how which the Disclosing Party may, now or subsequently, have the right to license or (ii) any allocation of ownership of future industrial or intellectual property rights.
Article 5 - No Definitive Agreement

Both Parties agree that no contract or agreement providing for the potential transaction concerning the Purpose shall be deemed to exist unless and until the Parties hereto execute and deliver a definitive written agreement concerning the Purpose (a “Definitive Agreement”). Both Parties also agree that unless and until the Parties hereto execute and deliver a Definitive Agreement, neither Party will be under any legal obligation of any kind whatsoever with respect to a transaction concerning the Purpose by virtue of this Agreement, except for the matters specifically agreed to herein.
Article 6 - Return of Confidential Information

6.1.
Upon termination of this Agreement or upon the Disclosing Party’s request in writing at any time, the Receiving Party shall return to the Disclosing Party all tangible forms of the Confidential Information, including any reports, summaries, notes, copies or extracts of or from the Confidential Information generated by the Receiving Party. 
6.2.
The Receiving Party shall delete or erase all Confidential Information held in electronic form from its computer systems and dispose of any unused or unconsumed portion of product samples according to the instructions of the Disclosing Party and confirm such deletion and/or disposal in writing to the Disclosing Party. 
6.3.
The Receiving Party shall be responsible for all costs associated with complying with the provisions of Article 6.
Article 7 - Warranties
The Disclosing Party does not make any representations or warranties, expressed or implied, as to the completeness, accuracy, or suitability for any particular purpose with respect to the Confidential Information and the Disclosing Party shall not be liable to the Receiving Party as a result of the use of or reliance on the Confidential Information by the Receiving Party.
Article 8 - Duration

This Agreement shall be effective as of month [●] year and shall expire on [●] year, except that the confidentiality and restricted use obligations contained herein shall survive for a period of ten (10) years, until [●]year.
Article 9 - General

9.1.
The Parties agree that money damages would not be sufficient remedy for any breach of this Agreement by the Receiving Party, and that in addition to all other remedies the Disclosing Party shall be entitled to specific performance and to injunctive or other equitable relief as a remedy for any such breach. The Receiving Party agrees not to oppose the granting of such relief, and to waive, and to use its best efforts to cause its representatives to waive any requirement for the securing or posting of any bond in connection with such remedy.

9.2.
This Agreement shall be binding upon and inure to the benefit of the Parties, their respective successors and assignees. This Agreement shall not be assignable by a Party without the prior written consent of the other Party and any such assignment shall not relieve the Receiving Party from its obligations under this Agreement, save to the extent expressly agreed by the Disclosing Party.
9.3.
Notices:
Notices and generally any correspondence in connection with this Agreement shall be addressed to the Parties respective addresses as indicated above. 

9.4.  
No Waiver:
No failure or delay in exercising any right, power or privilege hereunder shall operate as a waiver thereof, unless specifically set out in writing and signed by both Parties.
9.5. 
Modifications:
Any modification or amendment to this Agreement shall be in writing and signed by the Parties hereto.

9.6.
Severability:
Should any provision of this Agreement be or become invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining provisions contained herein shall not in any way be affected or impaired; provided, however, that in such case the Parties oblige themselves to use their best efforts to achieve the purpose of the invalid provision by a new legally valid stipulation.

9.7. 
Entire Agreement:
This Agreement constitutes the entire agreement between the Parties with respect to the subject matter hereof.

Article 10 - Governing Law and Jurisdiction
This Agreement shall be governed by, and construed in accordance with, the laws of Country. Any dispute which cannot be amicably resolved between the Parties shall be finally settled by arbitration under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with said rules. The arbitration proceedings shall be held in town, Country and the language of the proceedings shall be English.

Executed in duplicate on month[●]th, year,
………..
………….
By


By
   


Title


Title
_____________________
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